I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SOVEREI GN BANK, )
Plaintiff, : ClVIL ACTI ON

V.
PARK DEVELOPMENT WEST, LLC,

et al., :
Def endant s : NO. 06-2603

VEMORANDUM AND ORDER

McLaughlin, J. August 17, 2006
The plaintiff originally filed this case in the
Pennsyl vani a Court of Conmon Pl eas for Bucks County on May 3,
2006. On June 16, 2006, one of the defendants filed a notice of
removal and the plaintiff subsequently filed a notion for renmand.
The notion for remand asserts that remand is appropriate because:
(1) the notice of renpval was filed nore than thirty days after
the first defendant was served; (2) all of the defendants did not
properly consent to the notice of renoval; and (3) the Court
| acks subject matter jurisdiction. The Court concludes that this
case shoul d be remanded to the Court of Common Pl eas because al
of the defendants did not either sign the notice of renoval or
formally consent within thirty days of when service was effected
on the |ast served defendant.
The seven defendants in this case are The Park

Devel opnent West, LLC (“Park Devel opnent”), G- II/Palisades LLC
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(“GF I'l/Palisades”) and Conrad Roncati Jr., M chael Caridi,
Charles Cerull o, Joseph Rotunde and Richard Rotunde (collectively
the “Roncati defendnats”).! The Roncati defendants are
represented by one set of attorneys and G- ||/ Palisades is
represented by separate counsel.

There appears to be sone di spute over when and if al
of the defendants were served and the dates of service are not
clear fromthe current record. According to the plaintiff, the

foll ow ng defendants were served on the foll ow ng dates:

GF 11/ Palisades May 8, 2006
M. Caridi May 9, 2006
Par k Devel opnent May 23, 2006
M. Roncati May 25, 2006

The plaintiff asserts that the other three defendants,
M. Cerullo, Joseph Rotunde and Ri chard Rotunde were not served
but that they filed an answer on June 22, 2006. The Roncati
defendants and GF |1/ Palisades dispute the plaintiff’s assertion
t hat Park Devel opnent has been served, but otherw se generally
agree with the plaintiff’s representations as to when the
def endants were served. The Court need not consider the issue of
whet her or not Park Devel opnent has been served, because either
way, the Court concludes that remand is appropriate because G-

|1/ Palisades did not properly consent to renoval.

! Sone of the answers that have been filed naned sone third
party defendants which are not relevant to the Court’s anal ysis
of the plaintiff’s notion for renmand.
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On June 16, 2006, M. Roncati filed a Notice of
Renmoval which stated that “[a]ll of the properly joined and
served defendants consent to this renoval.” However, counsel for
the Roncati defendants was the only person to sign the notice of
renoval and none of the other defendants filed any formal and
tinmely consent to the renoval

CGenerally, a defendant nust file a notice of renoval
within thirty days of being served with the conplaint. 28 U S.C
8 1446(b). Wth sone narrow exceptions that are not applicable
here, the renoval statute has been construed to require that al
def endants who have been served with the conpl ai nt nmust consent

to a notice of renoval in a nmulti-defendant case. Lewis v. Reqgo

Co., 757 F.2d 66, 68 (3d Cir. 1985).

At issue here is whether GF Il/Palisades consented in a
| egally sufficient manner to the notice of renoval filed by M.
Roncati. Oher courts in this district to consider this issue
have held that a formal and tinely consent is required and that a
representation by one defendant in a notice of renoval that
states that other defendants consent is not, in and of itself,

legally sufficient. For exanple, in Geen v. Target Stores,

Inc., 305 F. Supp. 2d 448 (E.D. Pa. 2004), one of the defendants
filed a notice of renoval and stated that the other defendants
consented. The District Court held that “one defendant nmay not

speak for another in filing a notice of renoval.” Although there



was sone evidence that the other defendants did in fact consent,
the District Court remanded the case because a tinely officia
noti ce of consent was never filed. Geen, 305 F. Supp. 2d at
449-51.

Simlarly, in Murganti v. Arnstrong Bl um Manufacturing

Co., No. 00-6343, 2001 U.S. Dist. LEXIS 2951 (E.D. Pa. Mar. 19,
2001), one of the tw defendants filed a notice of renoval and
represented that the other defendant consented to renoval. The
District Court in Mdirganti nevertheless held that remand was
appropriate because all of the defendants did not sign the notice
of renoval or file sone tinely witten docunent indicating
consent. The Court reached this conclusion even though an
anmended notice of renoval was filed which was signed by both
def endant s, because the anended notice of renmoval was filed nore
than thirty days after the service of the conplaint on both
defendants. Mrganti, 2001 U. S. Dist. LEXIS 2951 at *2-11

Q her decisions by district courts in this district

have reached sim | ar conclusions. See Southwick v. Yale

Materials Handling Corp., No. 97-383, 1997 U.S. Dist. LEXIS 9183

at *4 (E.D. Pa. June 26, 1997); O gletree v. Barnes, 851 F. Supp

184, 186, 190 (E.D. Pa. 1994); see also Wight, MIler & Cooper

Federal Practice and Procedure: Jurisdiction 3d § 3731

(“Odinarily, all of the defendants in the state court action

must consent to the renpval and the notice of renpbval nust be



signed by all of the defendants, although other forns of
acknow edgi ng consent nay be acceptable.”).

Here, the notice of renoval did state that all
def endants consented to renoval, but it was only filed by M.
Roncati and signed by counsel for the Roncati defendants. Even
assum ng that the other Roncati defendants formally consented
when their counsel signed the notice of renoval of a co-
defendant, neither G- II/Palisades nor its representative signed
the notice of renmoval and GF |1/ Palisades never independently
filed any formal consent within the thirty day renoval period of
any defendant. Although the defendants have since represented
that G- Il/Palisades orally consented to renoval and there is no
evi dence that they ever objected, other courts in this district
to consider the issue have not found such actions to constitute
legally sufficient consent. G- Il/Palisades did file a brief on
July 12, 2006, which stated that it affirmatively consented to
removal , but this brief was filed well after the thirty day
removal period had expired for even the | ast served defendant and
therefore this consent was not tinely.

The Roncati defendants have argued that this case
shoul d not be remanded based on what is essentially a technical
defect in their notice of renoval. The Roncati defendants did
cite two district court cases fromother circuits which state

that remand is not appropriate so |ong as counsel for one



def endant represents in the notice of renpval that all defendants

consent to renoval. See Cty of University Cty v. AT&T Wreless

Servs. Inc., 229 F. Supp. 2d 927, 930 (E.D. M. 2002); Meyer v.

ERJ, Inc., No. 96-143, 1996 U S. Dist. LEXIS 3012 at *1-2 (N. D

[11. Mar 12, 1996).°2

The Court acknow edges that remanding this case to
state court for a lack of a legally sufficient consent to the
noti ce of renoval may seem somewhat harsh, given that it appears
that all necessary defendants did in fact consent in sonme manner
to renoval. However, the plaintiff filed state | aw clains
agai nst the defendants in state court. Even assum ng that
diversity jurisdiction exists, renoval is a statutory right and
the United States Court of Appeals for the Third Grcuit has held
that “[t]he renoval statutes are to be strictly construed agai nst
removal and all doubts should be resolved in favor of remand.”

Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111 (3d Gr. 1990)

2 The Roncati defendants also cited to Harper v.
AutoAlliance Int’l, Inc., 392 F.3d 195 (6th Cr. 2004). However,
that case did not directly address the specific issue of whether
one defendant’s representation that all defendants consent to
removal is sufficient to survive a notion for remand. Al though
the Harper Court noted that nothing in Rule 11 of the Federal
Rul es of G vil Procedure prohibited such a representation, the
Court did not reach the issue of whether such a representation
was sufficient to survive a notion for remand directly. Instead,
t he Harper Court concluded that even if a separate witten
concurrence was required, the other defendant filed an answer
within thirty days of being served with the conplaint which
affirmatively consented to renoval in witing. Harper, 392 F. 3d
at 201-02.




(internal quotations omtted). Gven this instruction, the Court
finds the other district court cases fromthis district which
have hel d that each defendant, or their |egal representative,

must either sign the notice of renoval or file sone other tinely
formal consent persuasive. Thus, the Court wll remand this case
to the Pennsylvania Court of Common Pl eas for Bucks County.?

An appropriate Order follows.

3 The defendants have al so argued that because GF
|1/ Palisades was served before M. Roncati, it could not sign the
notice of renoval or file sonme other formal consent because its
thirty day renoval period had expired. For the purposes of this
deci sion, the Court has assunmed that the | ast served defendant
rule applies and that each defendant has a separate thirty day
period to file a notice of renoval. |If the Court were to accept
t he defendants’ argunent and al so apply the | ast served def endant
rule, the effect would be to essentially defeat the rule of
unanimty mandated by Lewis v. Rego Co., 757 F.2d 66, 68 (3d Cr
1985), because earlier served defendants would not need to

consent to the notice of renoval. Thus, to the extent the | ast
served defendant rule applies, all defendants can, and indeed
must formally consent to the notice of renoval. See, e.q.

Brierly v. Alusuisse Flexible Packaging, Inc., 184 F.3d 52%, 533
n.3 (6th Gr. 1999).




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SOVEREI GN BANK, :
Plaintiff, ) ClVIL ACTI ON
. ;
PARK DEVELOPMENT WEST, LLC,
ot al- Def endant s . NO 06-2603

ORDER
AND NOW this 17th day of August, 2006, upon
consideration of the plaintiff’s Mtion for Remand (Docket No. 9)
the response in opposition filed by defendant G- |1/ Pali sades,
the response in opposition filed by the Roncati defendants, the
plaintiff’s reply, a supplenental brief filed by the Roncati
defendants and the plaintiff’s response as well as argunents
presented on a tel ephone conference held on August 1, 2006
bet ween the Court and counsel, IT IS HEREBY ORDERED that the
plaintiff’s Mdtion for Remand is GRANTED. This case i s REMANDED

to the Pennsyl vania Court of Common Pl eas of Bucks County.

BY THE COURT:

/[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




